
5 

PART 500 [RESERVED] 

PART 501—RULES OF PROCEDURE 

Sec. 
501.1 Definitions. 
501.2 Scope and applicability of rules; com-

position and jurisdiction of the Board. 
501.3 Notice of appeal. 
501.4 Case record; inspection; submission of 

pleadings and motions. 
501.5 Oral argument. 
501.6 Decisions and orders. 
501.7 Petition for reconsideration. 
501.8 Clerk of the Office of the Appellate 

Boards; docket of proceedings; records. 
501.9 Representation; appearances and fees. 

AUTHORITY: Federal Employees’ Compensa-
tion Act (FECA), 5 U.S.C. 8101 et seq. 

SOURCE: 73 FR 62193, Oct. 20, 2008, unless 
otherwise noted. 

§ 501.1 Definitions. 
(a) FECA means the Federal Employ-

ees’ Compensation Act, 5 U.S.C. 8101 et 
seq. and any statutory extension or ap-
plication thereof. 

(b) The Board means the Employees’ 
Compensation Appeals Board. 

(c) Chief Judge and Chairman of the 
Board means the Chairman of the Em-
ployees’ Compensation Appeals Board. 

(d) Judge or Alternate Judge means a 
member designated and appointed by 
the Secretary of Labor with authority 
to hear and make final decisions on ap-
peals taken from determinations and 
awards by the OWCP in claims arising 
under the FECA. 

(e) OWCP means the Office of Work-
ers’ Compensation Programs, Employ-
ment Standards Administration, U.S. 
Department of Labor. 

(f) Director means the Director of the 
Office of Workers’ Compensation Pro-
grams or a person delegated authority 
to perform the functions of the Direc-
tor. The Director of OWCP is rep-
resented before the Board by an attor-
ney designated by the Solicitor of 
Labor. 

(g) Appellant means any person ad-
versely affected by a final decision or 
order of the OWCP who files an appeal 
to the Board. 

(h) Representative means an indi-
vidual properly authorized by an Ap-
pellant in writing to act for the Appel-
lant in connection with an appeal be-
fore the Board. The Representative 

may be any individual or an attorney 
who has been admitted to practice and 
who is in good standing with any court 
of competent jurisdiction. 

(i) Decision, as prescribed by 5 U.S.C. 
8149 of the FECA, means the final de-
terminative action made by the Board 
on appeal of a claim. 

(j) Clerk or Office of the Clerk means 
the Clerk of the Office of the Appellate 
Boards. 

§ 501.2 Scope and applicability of 
rules; composition and jurisdiction 
of the Board. 

(a) The regulations in this part estab-
lish the Rules of Practice and Proce-
dure governing the operation of the 
Employees’ Compensation Appeals 
Board. 

(b) The Board consists of three per-
manent judges, one of whom is des-
ignated as Chief Judge and Chairman 
of the Board, and such alternate judges 
as are appointed by the Secretary of 
Labor. The Chief Judge is the adminis-
trative officer of the Board. The func-
tions of the Board are quasi-judicial. 
For organizational purposes, the Board 
is placed in the Office of the Secretary 
of Labor and sits in Washington, DC. 

(c) The Board has jurisdiction to con-
sider and decide appeals from final de-
cisions of OWCP in any case arising 
under the FECA. The Board may re-
view all relevant questions of law, fact 
and exercises of discretion (or failure 
to exercise discretion) in such cases. 

(1) The Board’s review of a case is 
limited to the evidence in the case 
record that was before OWCP at the 
time of its final decision. Evidence not 
before OWCP will not be considered by 
the Board for the first time on appeal. 

(2) There will be no appeal with re-
spect to any interlocutory matter de-
cided (or not decided) by OWCP during 
the pendency of a case. 

(3) The Board and OWCP may not ex-
ercise simultaneous jurisdiction over 
the same issue in a case on appeal. Fol-
lowing the docketing of an appeal be-
fore the Board, OWCP does not retain 
jurisdiction to render a further deci-
sion regarding the issue on appeal until 
after the Board relinquishes jurisdic-
tion. 
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§ 501.3 Notice of Appeal. 
(a) Who may file. Any person ad-

versely affected by a final decision of 
the Director, or his or her authorized 
Representative, may file for review of 
such decision by the Board. 

(b) Place of filing. The notice of ap-
peal shall be filed with the Clerk at 200 
Constitution Avenue, NW., Wash-
ington, DC 20210. 

(c) Content of notice of appeal. A no-
tice of appeal shall contain the fol-
lowing information: 

(1) Date of Appeal. 
(2) Full name, address and telephone 

number of the Appellant and the full 
name of any deceased employee on 
whose behalf an appeal is taken. In ad-
dition, the Appellant must provide a 
signed authorization identifying the 
full name, address and telephone num-
ber of his or her Representative, if ap-
plicable. 

(3) Employing establishment, and the 
date, description and place of injury. 

(4) Date and Case File Number as-
signed by OWCP concerning the deci-
sion being appealed to the Board. 

(5) A statement explaining Appel-
lant’s disagreement with OWCP’s deci-
sion and stating the factual and/or 
legal argument in favor of the appeal. 

(6) Signature: An Appellant must sign 
the notice of appeal. 

(d) Substitution of appellant: Should 
the Appellant die after having filed an 
appeal with the Board, the appeal may 
proceed to decision provided there is 
the substitution of a proper Appellant 
who requests that the appeal proceed 
to decision by the Board. 

(e) Time limitations for filing. Any no-
tice of appeal must be filed within 180 
days from the date of issuance of a de-
cision of the OWCP. The Board main-
tains discretion to extend the time pe-
riod for filing an appeal if an applicant 
demonstrates compelling cir-
cumstances. Compelling circumstances 
means circumstances beyond the Ap-
pellant’s control that prevent the time-
ly filing of an appeal and does not in-
clude any delay caused by the failure of 
an individual to exercise due diligence 
in submitting a notice of appeal. 

(f) Date of filing. A notice of appeal 
complying with paragraph (c) of this 
section is considered to have been filed 
only if received by the Clerk by the 

close of business within the period 
specified under paragraph (e) of this 
section, except as otherwise provided 
in this subsection: 

(1) If the notice of appeal is sent by 
United States Mail or commercial car-
rier and use of the date of delivery as 
the date of filing would result in a loss 
of appeal rights, the appeal will be con-
sidered to have been filed as of the date 
of postmark or other carriers’ date 
markings. The date appearing on the 
U.S. Postal Service postmark or other 
carriers’ date markings (when avail-
able and legible) shall be prima facie 
evidence of the date of mailing. If there 
is no such postmark or date marking 
or it is not legible, other evidence, such 
as, but not limited to, certified mail 
receipts, certificate of service and affi-
davits, may be used to establish the 
mailing date. If a notice of appeal is 
delivered or sent by means other than 
United States Mail or commercial car-
rier, including personal delivery or fax, 
the notice is deemed to be received 
when received by the Clerk. 

(2) In computing the date of filing, 
the 180 day time period for filing an ap-
peal begins to run on the day following 
the date of the OWCP decision. The 
last day of the period so computed 
shall be included, unless it is a Satur-
day, Sunday or Federal holiday, in 
which event the period runs to the 
close of the next business day. 

(g) Failure to timely file a notice of ap-
peal. The failure of an Appellant or 
Representative to file an appeal with 
the Board within the period specified 
under paragraph (e) of this section, in-
cluding any extensions granted by the 
Board in its discretion based upon com-
pelling circumstances, will foreclose 
all right to review. The Board will dis-
miss any untimely appeal for lack of 
jurisdiction. 

(h) Incomplete notice of appeal. Any 
timely notice of appeal that does not 
contain the information specified in 
paragraph (c) of this section will be 
considered incomplete. On receipt by 
the Board, the Clerk will inform Appel-
lant of the deficiencies in the notice of 
appeal and specify a reasonable time to 
submit the requisite information. Such 
appeal will be dismissed unless Appel-
lant provides the requisite information 
in the time specified by the Clerk. 
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§ 501.4 Case record; inspection; sub-
mission of pleadings and motions. 

(a) Service on OWCP and transmission 
of OWCP case record. The Board shall 
serve upon the Director a copy of each 
notice of appeal and accompanying 
documents. Within 60 days from the 
date of such service, the Director shall 
provide to the Board the record of the 
OWCP proceeding to which the notice 
refers. On application of the Director, 
the Board may, in its discretion, ex-
tend the time period for submittal of 
the OWCP case record. 

(b) Inspection of record. The case 
record on appeal is an official record of 
the OWCP. 

(1) Upon written application to the 
Clerk, an Appellant may request in-
spection of the OWCP case record. At 
the discretion of the Board, the OWCP 
case record may either be made avail-
able in the Office of the Clerk of the 
Appellate Boards for inspection by the 
Appellant, or the request may be for-
warded to the Director so that OWCP 
may make a copy of the OWCP case 
record and forward this copy to the Ap-
pellant. Inspection of the papers and 
documents included in the OWCP case 
record of any appeal pending before the 
Board will be permitted or denied in 
accordance with 5 CFR 10.10 to 10.13. 
The Chief Judge (or his or her designee) 
shall serve as the disclosure officer for 
purposes of Appendix A to 29 CFR Parts 
70 and 71. 

(2) Copies of the documents generated 
in the course of the appeal before the 
Board will be provided to the Appellant 
and Appellant’s Representative by the 
Clerk. If the Appellant needs addi-
tional copies of such documents while 
the appeal is pending, the Appellant 
may obtain this information by con-
tacting the Clerk. Pleadings and mo-
tions filed during the appeal in pro-
ceedings before the Board will be made 
part of the official case record of the 
OWCP. 

(c) Pleadings. The Appellant, the Ap-
pellant’s Representative and the Direc-
tor may file pleadings supporting their 
position and presenting information, 
including but not limited to briefs, 
memoranda of law, memoranda of jus-
tification, and optional form AB–1. All 
pleadings filed must contain the dock-
et number and be filed with the Clerk. 

The Clerk will issue directions speci-
fying the time allowed for any re-
sponses and replies. 

(1) The Clerk will distribute copies of 
any pleading received by the Clerk to 
ensure that the Appellant, his or her 
Representative and the Director re-
ceive all pleadings. Any pleading 
should be submitted within 60 days of 
the filing of an appeal. The Board may, 
in its discretion, extend the time pe-
riod for the submittal of any pleading. 

(2) Proceedings before the Board are 
informal and there is no requirement 
that any pleading be filed. Failure to 
submit a pleading or to timely submit 
a pleading does not prejudice the rights 
of either the Appellant or the Director. 

(3) Upon receipt of a pleading, the 
Appellant and the Director will have 
the opportunity to submit a response 
to the Board. 

(d) Motions. Motions are requests for 
the Board to take specific action in a 
pending appeal. Motions include, but 
are not limited to, motions to dismiss, 
affirm the decision below, remand, re-
quest a substitution, request an exten-
sion of time, or other such matter as 
may be brought before the Board. Mo-
tions may be filed by the Appellant, 
the Appellant’s Representative and the 
Director. The motion must be in writ-
ing, contain the docket number, state 
the relief requested and the basis for 
the relief requested, and be filed with 
the Clerk. Any motion received will be 
sent by the Clerk to ensure that the 
Appellant, his or her Representative 
and the Director receive all motions. 
The Clerk will issue directions speci-
fying the timing of any responses and 
replies. The Board also may act on its 
own to issue direction in pending ap-
peals, stating the basis for its deter-
mination. 

(e) Number of copies. All filings with 
the Board, including any notice of ap-
peal, pleading, or motion shall include 
an original and two (2) legible copies. 

§ 501.5 Oral argument. 
(a) Oral argument. Oral argument 

may be held in the discretion of the 
Board, on its own determination or on 
application by Appellant or the Direc-
tor. 

(b) Request. A request for oral argu-
ment must be submitted in writing to 
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the Clerk. The application must speci-
fy the issue(s) to be argued and provide 
a statement supporting the need for 
oral argument. The request must be 
made no later than 60 days after the 
filing of an appeal. Any appeal in which 
a request for oral argument is not 
granted by the Board will proceed to a 
decision based on the case record and 
any pleadings submitted. 

(c) Notice of argument. If a request for 
oral argument is granted, the Clerk 
will notify the Appellant and the Di-
rector at least 30 days before the date 
set for argument. The notice of oral ar-
gument will state the issues that the 
Board has determined will be heard. 

(d) Time allowed. Appellant and any 
Representative for the Director shall 
be allowed no more than 30 minutes to 
present oral argument. The Board may, 
in its discretion, extend the time al-
lowed. 

(e) Appearances. An Appellant may 
appear at oral argument before the 
Board or designate a Representative. 
Argument shall be presented by the 
Appellant or a Representative, not 
both. The Director may be represented 
by an attorney with the Solicitor of 
Labor. Argument is limited to the evi-
dence of record on appeal. 

(f) Location. Oral argument is heard 
before the Board only in Washington, 
DC. The Board does not reimburse 
costs associated with attending oral ar-
gument. 

(g) Continuance. Once oral argument 
has been scheduled by the Board, a con-
tinuance will not be granted except on 
a showing of good cause. Good cause 
may include extreme hardship or where 
attendance by an Appellant or Rep-
resentative is mandated at a previously 
scheduled judicial proceeding. Any re-
quest for continuance must be received 
by the Board at least 15 days before the 
date scheduled for oral argument and 
be served by the requester upon Appel-
lant and the Director. No request for a 
second continuance will be entertained 
by the Board. In such case, the appeal 
will proceed to a decision based on the 
case record. The Board may reschedule 
or cancel oral argument on its own mo-
tion at any time. 

(h) Nonappearance. The absence of an 
Appellant, his or her Representative, 
or the Director at the time and place 

set for oral argument will not delay 
the Board’s resolution of an appeal. In 
such event, the Board may, in its dis-
cretion, reschedule oral argument, or 
cancel oral argument and treat the 
case as submitted on the case record. 

§ 501.6 Decisions and orders. 
(a) Decisions. A decision of the Board 

will contain a written opinion setting 
forth the reasons for the action taken 
and an appropriate order. The decision 
is based on the case record, all plead-
ings and any oral argument. The deci-
sion may consist of an affirmance, re-
versal or remand for further develop-
ment of the evidence, or other appro-
priate action. 

(b) Panels. A decision of not less than 
two judges will be the decision of the 
Board. 

(c) Issuance. The date of the Board’s 
decision is the date of issuance or such 
date as determined by the Board. 
Issuance is not determined by the post-
mark on any letter containing the de-
cision or the date of actual receipt by 
Appellant or the Director. 

(d) Finality. The decisions and orders 
of the Board are final as to the subject 
matter appealed, and such decisions 
and orders are not subject to review, 
except by the Board. The decisions and 
orders of the Board will be final upon 
the expiration of 30 days from the date 
of issuance unless the Board has fixed a 
different period of time therein. Fol-
lowing the expiration of that time, the 
Board no longer retains jurisdiction 
over the appeal unless a timely peti-
tion for reconsideration is submitted 
and granted. 

(e) Dispositive orders. The Board may 
dispose of an appeal on a procedural 
basis by issuing an appropriate order 
disposing of part or all of a case prior 
to reaching the merits of the appeal. 
The Board may proceed to an order on 
its own or on the written motion of Ap-
pellant or the Director. 

(f) Service. The Board will send its de-
cisions and orders to the Appellant, his 
or her Representative and the Director 
at the time of issuance. 

§ 501.7 Petition for reconsideration. 
(a) Time for filing. The Appellant or 

the Director may file a petition for re-
consideration of a decision or order 
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issued by the Board within 30 days of 
the date of issuance, unless another 
time period is specified in the Board’s 
order. 

(b) Where to File. The petition must 
be filed with the Clerk. Copies will be 
sent by the Clerk to the Director, the 
Appellant and his or her Representa-
tive in the time period specified by the 
Board. 

(c) Content of petition. The petition 
must be in writing. The petition must 
contain the docket number, specify the 
matters claimed to have been erro-
neously decided, provide a statement of 
the facts upon which the petitioner re-
lies, and a discussion of applicable law. 
New evidence will not be considered by 
the Board in a petition for reconsider-
ation. 

(d) Panel. The panel of judges who 
heard and decided the appeal will rule 
on the petition for reconsideration. If 
any member of the original panel is un-
available, the Chief Judge may des-
ignate a new panel member. The deci-
sion or order of the Board will stand as 
final unless vacated or modified by the 
vote of at least two members of the re-
consideration panel. 

(e) Answer. Upon the filing of a peti-
tion for reconsideration, Appellant or 
the Director may file an answer to the 
petition within such time as fixed by 
the Board. 

(f) Oral argument and decision on re-
consideration. An oral argument may be 
allowed at the discretion of the Board 
upon application of the Appellant or 
Director or the Board may proceed to 
address the matter upon the papers 
filed. The Board shall grant or deny the 
petition for reconsideration and issue 
such orders as it deems appropriate. 

§ 501.8 Clerk of the Office of the Appel-
late Boards; docket of proceedings; 
records. 

(a) Location and business hours. The 
Office of the Clerk of the Appellate 
Boards is located at 200 Constitution 
Avenue, NW., Washington, DC 20210. 
The Office of the Clerk is open during 
business hours on all days except Sat-
urdays, Sundays and Federal holidays, 
from 8:30 a.m. to 5 p.m. 

(b) Docket. The Clerk will maintain a 
docket containing a record of all pro-
ceedings before the Board. Each dock-

eted appeal will be assigned a number 
in chronological order based upon the 
date on which the notice of appeal is 
received. While the Board generally 
hears appeals in the order docketed, 
the Board retains discretion to change 
the order in which a particular appeal 
will be considered. The Clerk will pre-
pare a calendar of cases submitted or 
awaiting oral argument and such other 
records as may be required by the 
Board. 

(c) Publication of decisions. Final deci-
sions of the Board will be published in 
such form as to be readily available for 
inspection by the general public. 

§ 501.9 Representation; appearances 
and fees. 

(a) Representation. In any proceeding 
before the Board, an Appellant may ap-
pear in person or by appointing a duly 
authorized individual as his or her Rep-
resentative. 

(1) Counsel. The designated Rep-
resentative may be an attorney who 
has been admitted to practice and who 
is in good standing with any court of 
competent jurisdiction. 

(2) Lay representative. A non-attorney 
Representative may represent an Ap-
pellant before the Board. He or she 
may be an accredited Representative of 
an employee organization. 

(3) Former members of the Board and 
other employees of the Department of 
Labor. A former judge of the Board is 
not allowed to participate as counsel or 
other Representative before the Board 
in any proceeding until two years from 
the termination of his or her status as 
a judge of the Board. The practice of a 
former judge or other former employee 
of the Department of Labor is governed 
by 29 CFR Part 0, Subpart B. 

(b) Appearance. No individual may ap-
pear as a Representative in a pro-
ceeding before the Board without first 
filing with the Clerk a written author-
ization signed by the Appellant to be 
represented. When accepted by the 
Board, such Representative will con-
tinue to be recognized unless the Rep-
resentative withdraws or abandons 
such capacity or the Appellant directs 
otherwise. 

(c) Change of address. Each Appellant 
and Representative authorized to ap-
pear before the Board must give the 
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Clerk written notice of any change to 
the address or telephone number of the 
Appellant or Representative. Such no-
tice must identify the docket number 
and name of each pending appeal for 
that Appellant, or, in the case of a Rep-
resentative, in which he or she is a 
Representative before the Board. Ab-
sent such notice, the mailing of docu-
ments to the address most recently 
provided to the Board will be fully ef-
fective. 

(d) Debarment of Counsel or Represent-
ative. In any proceeding, whenever the 
Board finds that a person acting as 
counsel or other Representative for the 
Appellant or the Director, is guilty of 
unethical or unprofessional conduct, 
the Board may order that such person 
be excluded from further acting as 
counsel or Representative in such pro-
ceeding. Such order may be appealed to 
the Secretary of Labor or his or her 
designee, but proceedings before the 
Board will not be delayed or suspended 
pending disposition of such appeal. 
However, the Board may suspend the 
proceeding of an appeal for a reason-
able time for the purpose of enabling 
Appellant or the Director to obtain dif-
ferent counsel or other Representative. 
Whenever the Board has issued an 
order precluding a person from further 
acting as counsel or Representative in 
a proceeding, the Board will, within a 
reasonable time, submit to the Sec-
retary of Labor or his or her designee a 
report of the facts and circumstances 
surrounding the issuance of such order. 
The Board will recommend what action 
the Secretary of Labor should take in 

regard to the appearance of such per-
son as counsel or Representative in 
other proceedings before the Board. Be-
fore any action is taken debarring a 
person as counsel or Representative 
from other proceedings, he or she will 
be furnished notice and the oppor-
tunity to be heard on the matter. 

(e) Fees for attorney, Representative, or 
other services. No claim for a fee for 
legal or other service performed on ap-
peal before the Board is valid unless 
approved by the Board. Under 18 U.S.C. 
292, collecting a fee without the ap-
proval of the Board may constitute a 
misdemeanor, subject to fine or impris-
onment for up to a year or both. No 
contract for a stipulated fee or on a 
contingent fee basis will be approved 
by the Board. No fee for service will be 
approved except upon written applica-
tion to the Clerk, supported by a state-
ment of the extent and nature of the 
necessary work performed before the 
Board on behalf of the Appellant. The 
fee application will be served by the 
Clerk on the Appellant and a time set 
in which a response may be filed. Ex-
cept where such fee is de minimis, the 
fee request will be evaluated with con-
sideration of the following factors: 

(1) Usefulness of the Representative’s 
services; 

(2) The nature and complexity of the 
appeal; 

(3) The capacity in which the Rep-
resentative has appeared; 

(4) The actual time spent in connec-
tion with the Board appeal; and 

(5) Customary local charges for simi-
lar services. 
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